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Any person aggrieved by this OrderQin-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. :

HATRA AR A AT e

Revision application to Government of India:

(1) FesdT ScTe o erferfRaw, 1994 &Y ey ofad = 9aTg T ATHAT % X § GAIh ST i
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) a3 aree G g ar ey F Raifra we oA A % At § sedn g oy A 1w
ST Qe 3 e 3 e § ST e 3 arex Rt Ty ar wew ¥ Faifaa g
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) T Qe T AT (o AT IR 3 aeR (e AT e ) At e 9T g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e Seqrer g (ardfier) frmTaeh, 2001 % fas 9 % siadia ARty woer dear g¢-8 § @
gfeedt &, IR emeyr ¥ wiy swew I Rets & AT wrw F fae-ense g srdter sneer i &r-ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0 ScuTed Yo SfafFam, 1944 Hit ar 35-#f1/35-3 % sfava:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central EXClse}ppe—al ) Rules, 2001 and shall be
accompanied against (one which at least sh,ou be,"a,c ompanied by a fee of




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  afe @ ey ¥ S YT ST T GHTAL SIAT § AT TAF G AT 6 (G G FHT YA STITH
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT gk AaEE 1970 7T giEd & ey -1 % ofava Maiika Oy agar 36
ST AT Yerenaer TRy Fofae s ¥ smeer § & ws 6 TF TAWR & 6.50 T 61 =ATETT
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T I GaATS WAl s (o7 e arer AEEt f i oY eaneT aenfea @ Strar g S wer
I, I SeTa o T ST ety wmaTiaEer (Fratfafe) e, 1982 § AT 7l
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  WWT o, FeaT IeaTe Yo T AT AT =ArariEer (feee) T wia el & arae
¥ FdemiT (Demand) T &€ (Penalty) &7 10% & STHT HAT AT gl grefiten, sfarenae gd ST
10 % ¥9C 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

6Y(1) = e F wia erdler TIfEeRor & wHeT Sgt Yok SeraT gowh AT 7ve fard g 4v A g g
% 3 10% T 9% Al STgl Haw qve Farfd & a9 0 % 10% ST U< i ST wehdl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

The present appeal has been filed by the Deputy Commissioner, CGST, Division-
VI, Ahmedabad North, Ahmedabad (hereinafter referred to as ‘the appellant’) in
pursuance of Review Order No.01/2023-24 dated 16.05.2023 issued under Section 84(1)
of the Finance Act, 1994 by the Commissioner, Central GST, Ahmedabad North, against
the Order-in-Original No. CGST/WT07/HG/773/2022-23 dated 17.01.2032 (in short
‘impugned order) passed by the Deputy Commissioner, Central GST, Division-VII,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority) in the case of
M/s. Anil Kumar Nair, D-10/117, Nandanvan Appartment, Nr. Bhavsar Hostel, Nava
Vadaj, Ahmedabad (hereinafter referred to as ‘the respondent’), holding PAN
No.AHDPN8107F.

2. The facts of the case, in brief, are that the respondent is engaged in providing
taxable service without taking registration. Based on the income data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the
respondent has not discharged the service tax liability on the income reflected under
‘Sales/Gross Receipts’ from services declared in ITR/Form 26AS. Letters were
subsequently issued to the respondent to explain the reasons for non-payment of tax
and to provide certified documentary evidences for the F.Y. 2014-15. However, neither
any documents nor any reply was submitted by them for non-payment of service tax on

such receipts.

F.Y. Sales/Gross Service Service Tax
Receipts as per | tax rate payable
ITR/Form-26AS

2014-15 28,82,204/- 12.36% | 3,56,240/-

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad-North/50/2020-21
dated 27.09.2020 was therefore, issued to the respondent proposing service tax demand
of Rs.3,56,240/- on the income received during the F.Y. 2014-15, along with interest
under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalty under Sections 77(1), Section 77(2) and under Section 78 of the Finance Act,
1994 were also proposed.

" 2.2 The said SCN was adjudicatéd vide the impugned order, wherein the service tax
demand of Rs.3,56,240/- was dropped along with interest and penalties on the grounds
that the respondent is not required to discharge any tax liability as the taxable income
was earned against the outdoor catering services provided in the factory premises of
M/s. Steel Strong Valves (India) Pvt. Ltd and M/s. Shayburg Valves Pvt. Ltd. are
exempted vide Sr. No. 19A of Notification No. 25/2012-ST dated 20.06.2012.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the.grounds elaborated below:-
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No0.25/2012-ST dated 20.06.2012 by holding that the said assessee was not liable
to pay service tax on the income earned by them ‘by way of catering services in
canteen of the factory premises of M/s Steel Strong Valves (India) Pvt. Ltd and
M/s Shayburg Valves Pvt. Ltd. The adjudicating authority has failed to infer the
matter with aspect to service provided as catering service in the canteens of M/s
Steel Strong Valves (India) Pvt. Ltd and M/s Shayburg Valves Pvt. Ltd and wrongly
allowed the benefit of exemption under Notification No. 25/2012-ST dated
20.06.2012 (Sr. No.19A) reproduced as under:

"19A. Service provided in relation to service of food or beverages by a canteen maintained in
a factory covered under the factories Act 1948 having the facility of air conditioning or
central. air-heating at any time during the year".

On plain reading the wording of Sr. 19 A of the Notification No. 25/2012-ST
dated 20.06.2012, inserted vide Notification No. 14/2013-ST dated 22.10.2013, it
appears that the exemption from the payment of service tax would be restricted
to services provided in relation to serving of food or beverages by a canteen
maintained in a factory whereas looking to the invoices produced in the OIO, it
appears that the said assessee were charging for supply of lunch/Dinner/Tea on
monthly basis hence the service provided by the said assessee would suitably be
covered under the category of "Outdoor Catering Service" and attract the service
tax liability on the same.

"Outdoor caterer” means a caterer engaged in providing services in connection with catering at a
place other than his own but including a place provided by way of tenancy or otherwise by the
person receiving such services. As per Section 65(76a) of Finance Act, 1994, “Caterer”
means any person who supplies, either directly or indirectly, any food, edible preparations,
alcoholic or non-alcoholic beverages or crockery and similar articles or accoutrements for any
purpose or occasion; as per Section 65(24) of the Finance Act, 1994.”

The service of outdoor catering is neither covered under negative list nor under
exemption notification from payment of service tax. In view of above grounds, it
is felt that the Adjudicating Authority has erred in dropping the entire demand by
allowing the benefit of exemption from payment of service tax in terms of
Notification No. 25/2012-ST dated 20.06.2012 (Sr. No. 19A). The amount received
by respondent and representing, as reimbursable expenses was received towards
provision of services and service tax was required to be paid as and when such
amount was received by service provider. Thus, the adjudicating authority has
erred in allowing deduction of such amount which has resulted in not recovering
the short payment of service tax of Rs.3,93,276/- and interest thereon. Reliance is
placed on decision passed in the case of CCE Vs Jubilant Enpro Pvt Ltd.- 2016 (41)
STR 679 (Tri-Mumbai).

The adjudicating authority thus erred in dropping the demand, interest and
penalty. It is prayed to set-aside the impugned order and pass an order
confirming the service tax demand of Rs.3,93,276/- along ﬁ"@t and
penalty. 5
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4. Personal hearing in the matter was held on 14.03.2024. Ms. Gargi Parth Bhatt,
Chartered Accountant, appeared on behalf of the respondent. She stated that the O-I-O
has correctly dropped the demand. Further, she requested for one week’s time to make
additional submission. She also stated that even for argument sake if their client has
provided outdoor catering services, then they are eligible for the benefit of exemption
under Sr. No. 29(h) of Exemption Notification No.25/2012-ST as sub-contractor as the
main contractor i.e. the factories are providing canteen services for their employees
which are exempt under Sr.No.19A of the Notification N0.25/2012-ST. Hence, both

ways they are not liable for payment of service tax.

5. The respondent filed the cross-objection on 20.03.2024, contesting the above

grounds of appeal, on the argument detailed below:-

> In terms of Notification N0.25/2012-ST dated 20.06.2022, as amended vide
Notification No. 14/2013-ST, following services are exempted.

"19. Service provided in relation to serving of food or beverages by a restaurant, eating joint
or a mess, other than those having the facility of air-conditioning or central air-heating in any
part of the establishment, at any time during the year.”

"194. Service provided in relation to service of food or beverages by a canteen maintained in
a factory covered under the factories Act, 1948, having the facility of air conditioning or
central. air-heating at any time during the year".

> On plain reading of Entry 19A in the Notification dated 22.10.2013, it is clear that
the canteen maintained in a factory has been provided with the exemption from
payment of service tax. The said notification nowhere provided that canteen
maintained by or run by the factory can only be considered for the benefit of
such exemption. Therefore, the findings that services of canteen is provided by
the appellant to factory owners and factory owners had provided the same to
employees and thus the exemption is available only to main service provider is
not sustainable. Irrespective of the person, who maintains the canteen in a
factory, the service tax exemption as per Entry No.19A is available to such person
and the benefit cannot be restricted to the owner of the factory alone. Also, the
words used in the above notification are canteen maintained “in a factory” and

not "by the factory”.

> The above exemption shall be applicable to both an employer who is
maintaining the canteen on its own as well as to those who are getting the
services from an outdoor caterer. On combined reading in entry 19 & 19A of the
exemption, it appears that the intention of the government was to grant
exemption to service provided for serving food and / or beverages by a canteen
maintained in a factory which is covered under or governed by Factories Act,
1948, whether or not having the facility of air conditioning or air-heating at any
point of time in a year. While Entry no. 19 uses the word eating joint (which is
much wider in scope), Entry No. 19A is specific to canteen only. Thus, the services
_ provided by a canteen maintained in a factory, whether aif. lfdrﬁ@nf d or not,
would be exempt under Entry No. 19A.
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> The service rendered by an outdoor caterer is clearly distinguishable from the
service rendered in a restaurant or hotel in as much as, in the case of outdoor
catering service, foods/eatable/drinks are the choice of the person who partakes
the services. In Outdoor caterers, the person who partakes the services is free to
choose the kind, quantum and manner in which the foods is to be served. Butin
the case of restaurant, the customer's choice of foods is limited to the menu
card. In the case of outdoor catering is at liberty to choose the time and place
where the food is to be served. The customer negotiates each element of the
catering service, including the price to be paid to the caterer. The outdoor
catering has the element of personalized service provided to the customer. It
cannot be considered as a case of sale of food and drink in restaurant. Reliance is
placed on following case laws;

M/s. Bhimas Hotels Pvt. Ltd- 2017 Tax Corp (ST) 26216 (HC-AP)

ICS Foods Pvt Ltd. -2018 Tax Corp (ST) 31933 (CESTAT-Ahmd)

Shri Mohanan Nambisan- 2021 Tax Corp (ST) 37371 (CESTAT-Mumbai)
Sai Food Services- 2020 Tax Corp (ST) 36682 (HC-AP)

O O O O

> In view of the above, judgments, it is clear that the appellant has provided
catering services to the factories covered under the exemption notification hence
exempted from payment of service tax.

6. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made by the appellant in the appeal
memorandum, the submission made by the respondent in the cross-objection as well as
those made during personal hearing. The issue to be decided in the present case is as to
whether the service tax demand of Rs.3,56,240/- dropped along with interest and
penalties in the impugned order passed by the adjudicating authority, in the facts and
circumstances of the case, is legal and proper or otherwise?

The demand pertains to the period F.Y. 2014-15.

6.1 On examination of the SCN, it is observed that the total service tax liability of
Rs.3,56,240/- for the F.Y. 2014-15 was ascertained on the basis of income data shared by
CBDT. The adjudicating authority observed that the respondents were providing the
outdoor catering services in the canteens of M/s. Steel Strong Valves (India) Pvt. Ltd and
M/s. Shayburg Valves Pvt. Ltd. which are exempted vide Sr. No. 19A of Notification No.
25/2012-ST dated 20.06.2012. The demand proposed in the SCN was therefore dropped.

6.2 However, Revenue is in appeal challenging the above findings on the grounds
that as per the invoices the respondent have provided tea, coffee and had charged on
monthly basis. It is contended that Sr. No. 19A of Notification No. 25/2012-ST dated
20.06.2012 exempts the serving of foods and beverage by a canteen maintained in a
factory whereas the respondent was providing foods and beverages and charging on
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6.3 I have gone through the documents submitted by the respondent. The appellant
has raised invoices to M/s. Steel Strong Valves (India) Pvt. Ltd and M/s. Shayburg Valves
Pvt. Ltd. for providing Food & Beverages to their employees. These invoices were raised

on monthly basis.

6.4 In terms of Sr.No.No.19 of Notification No. 25/2012-ST dated 20.06.2012,
following service was exempted. Relevant text is re-produced below;

19. Services provided in relation to serving of food or beverages by a restaurant, eating
Jjoint or a mess, other than those having (i) the facility of air-conditioning or central air-
heating in any part of the establishment, at an )y time during the year, and (i) a licence to
serve alcoholic beverages;

Thereafter, vide Notification No. 14/2013—ST, a new Sr. No. 19A was inserted vide which
following service was also provided exemption from 22.10.2013.

"19A. Service provided in relation to service of food or beverages by a canteen
maintained in a factory covered under the factories Act, 1948 (63 of 1948), having the
facility of air conditioning or central air-heating at any time during the year"

6.5 Thus, in terms of Entry No.19, the service provided in relation to serving of food
or beverages by a restaurant / eating joint/mess that does not have the facility of air
conditioning or central air-heating in any part of the establishment was exempted.
Subsequently, this exemption was extended to canteens which provided service in
relation to serving of food or beverages having air conditioning or central air-heating

facility at any time during the year, maintained in a factory covered under the Factories

Act, 1948.

6.6 A canteen is a statutory requirement under the provisions of Section 46 of the
Factories Act, 1948. The facility of air-conditioning or air-heating if available in the part
of the year, even then such exemption is available to such factory canteen. Such
exemption is applicable to the canteen run in an office. '

6.7 On combined reading of Entry No. 19 and 19A of the exemption notification, it is
apparent that the intention of the Government is to grant exemption from Service Tax
in relation to services provided for serving of food and / or beverages by a canteen
maintained in a factory which is covered under or governed to the Factories Act, 1948,
whether or not having the facility of air-conditioning or air-heating at any point of time
in a year. While entry 19 uses the word eating joint (which is much wider in scope), entry
19A is specific to canteen only. Thus, the services provided by a canteen maintained in a
" factory, whether air-conditioned or air heating facility is available in any part of the year,
would be exempt under entry 19A.

6.8 In the instant case, the respondent was providing service in relation to serving of
food or beverages at the canteen of M/s. Steel Strong Valves (India) Pvt. Ltd and M/s.
Shayburg Valves Pvt. Ltd. These canteen are not maintained by the appellant but are
maintained by the said service recipients. It is observed that the entry at Sr.Na.19A of
Notification No. 25/2012 dated 20.06.2012 (inserted vide Notification o
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dated 22.10.2013), covers the services provided in relation to serving of food or
beverages by a canteen maintained in a factory. I find that the service provided by the
respondent needs to be re-examined in terms of above clause. Further, it also needs to
be examined that the air-conditioned or air heating facility is available in the canteen in
any part of the year. So, in the interest of natural justice, the matter needs to be
remanded back to the adjudicating authority to verify the claim made by the appellant
and pass a fresh order in the matter. The adjudicating authority shall grant a reasonable
opportunity of personal hearing to the respondent.

7. In light of above discussion, I set-aside the impugned order and allow the appeal
filed by the appellant by way of remand.

8.  ordleThdl GRT &S ohi 1 eTdier &7 HUeTRT UK adish & R srar 21-
The appeal filed by the appellant stands disposed of in above terms.
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M/s. Anil Kumar Nair, - Respondent
D-10/117, Nandanvan Appartment,

Nr. Bhavsar Hostel, Nava Vadaj,

Ahmedabad

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North. :
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
—4"Guard File.

ﬁ@ wa







